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INTHE CIRCUIT COURT OF ARLINGTON COUNTY

COMMONWEALTH OF VIRGINIA

V. : CR21-8%7
: Hearing date: 8/31/22

JAMES CHRISTOPHER JOHMEOMN :

Pefendant : »

COMMONWEALTH'S OPFOSITION TG MOTION
TOSUPPRESS AND FXCLUDE STATMENTS

COMES NOW the Commonwealth, by her attorney, and moves this Honorable Court

to deny defense counsel’s Motion to Suppress and Exclude Statements (“the Motion™).

In August of 1998, following the murder of Andrea Cincotta, the Arlington County
Police Department began investigating the details of her death, gathering evidence, and
interviewing potential suspects. James Christopher Johnson reported her death to the
Arlington Police Department and wasg initially interviewed as the reporting paity and a
witness. As the investigation progressed, My, Johnson became a suspect. Throughout
multiple conversationy with police, Mr. Johnson made statements regarding his
relationships, his habits, and a detailed actount of what he had done on the day Ms. Cincotta
. e
poe 3"‘1!2-"1 (\- e ataierrant corve 11 j:hx Loy £ o Qs 1_-;§ Jeudy G --1.;“;', 1} .m;-] .3;‘?" CFTEYeS
was kitled. One staiement came in the formn of a vision, which he described to Axlingion
#

nolice both orally and m written form.

br. Jolmson's vision statement indicates that Ms. Cincotta came home and found a

t-shirt that Mr. Johnson used to mastuzhate into when she was not home, Mr. Johnsom said

that Ms. Cincotta was upset over the t-shirt. Mr. Johnson stated that he did not want to talk
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about the t-shirt, and lowered his hands in a downward motion, hitting her on the neck in the
process, He stated that she fell down and hir the edge of a desk. He stated that immediately

after that, be held her in his arms, and she was neither breathing nor moving. ?ha statemaent

indicaies that she was dead, and that he put her in the closet and closed the de

v,

Mr. Johnson's written statement repeats many of thewame details that he told police

while being interviewed: Namely, that he did laundry that day, checked his ;;:é\-v::rmg

L3
machine when he got home, ate chocolate graham crackers, and drank root beer. He makes
similar statements about these activitizs to Pat Brown, a private investigator who interviewed
i ia 2001, His reiteration of similar statements (excluding the physical altercation and
concealment} to a non-law enforcement individual dézmmsi‘s‘ates that his tnitial statements
were not made as a product of any undue influence or coercion by the Arlington County
Police Department.

Mr. Johnson now moves to suppress his statements as the involuntary product of
police coercion. The Commonwealth asscrts that Mi. Johnson's motion does not state with
particularity which statements he 15 trying to suppress or exclude, as is required by Rule

1ty of the Supreme Court of Virginia, His miotion is a mix of multiple different motions;
an atlempl to suppress statements based on unconstitutional police coercion as well as an
attempt i1 limine to exclude ss;‘ammranig based on the rules of evidence.

-

LEGAL STANDARDS

Generally, on a2 motion {0 suppress, “the burden of proof 15 on the defendant whe

secks to suppress the evidence.” United Stutes v, Seerden, 264 F. Supp. 3d 703, 708 {dth

v, 2017, Once the defendant has established the basis for his motion, the burden shifis to

5

ithe Commonwealth to prove that “the challenged action did not vielate the defendant’s




constituiional vights,” Trent v, Cosunonwealth, 35 Va, App. 248, 250 (2001 (etting Simmons
v, Commonwealth, 238 Ya. 200, 204 (1989)): Russell v. Commaornwealith, 33 Va. App. 604,

1 609 (2000) (same). The Commonwealth has the burden of establishing, by a Brapoﬂdgmmw

the ovidence, the voluntariness of a confession. Lego v Twomey, 404 U5 477, 4m,

c{19T7 S

S

L .

: Further, “felvidentiary rulings or relevance and maleriality issues usually can only
; g ¥ y

I »

"1 be made at trial and are not contemplated within Rule 3A:9.7" Harward v. Commomwvealth, 5
L Va. App. 468, 474 (1988). As such, motions in limine “are not properly used to exact from
. I i

1y the court nor-binding advisory or conditional rulings” on the relevance or materiality of

evidence. {d.; see alvo, United Stares v. Bolden, 241 F. Supp. 673, 681 (E.D. Va, 2017) ("4
i ; motion in Hmine to exclude cvidence [} should be granted only when the evidence is clearly
I inadmissible on all potential grounds™) (quoting Usifted Stutes v. Ferges, 2014 WL 559573
at *3{E.13. Va. Feb. 12, 2014,

Mr. Johnson claims, without specificity, that his 1998 statements are frelevant,

unreliable, involuntary, and in violation of the law. Despite the lask of particularity in the

it pleading, the Commonwealth opposes the suppression or exclusion of any of his statements
11 made to the pelice

POLYGRAPHS

P
[ =

4 The Commonwealth agress the L&I t5 of polygraph examinations are not admissible.
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Thus, any reference 1o the results of the polygraphs will be redacied prior 1o admission into

svidence.
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AHE VISION STATEMENT

i Relevance
Generally, "all velevant evidence 15 admissible” Va. K. BEwvad. 2:402, Evidence i3

relevant if it has “any tendency to make the existence of any fact in issue more probable or

i

i

less probable than it would be without the evidence.” Va R. Bvid 2:40L ‘;;‘Eﬁ}ery fact,

however remote or wsignificant, that tends to establish the probabihily or 'imprﬁbzﬂ;f}iiy ofa
»

fact in 1ssue is celevant” Firginia Elec. and Power Co. v, Dungee, 258 Va. 235, 260 (1999).

For relevant evidence 1o be admissible it must also be matenial. Brugh v. Jones, 265 Va.

{36, 139 (2003). Evidence is material il 1t tends “to prove a matter that is properly at issue

in the case.” 7l

Mr, Johnson's sialements about his activities, impressions, and aciions are relevant
and material, My, Johnson was interviewed as the sole reporting party. an essential witness,
and the boyiriend of the viciim. The statements that he made {o police had a direct impact
on the irajeciory of their nvestigation.

Similarly, the vision statement that Mr. Johnson provided in 1998 is both relevant
and material, The mvestigation surrounded the topic of how Ms. Cincotta was murdered and
placed mto 2 closet, Johnson's written statement describes how he believed that he put Ms,
Cincotia into a closel afier she died in _bi_s arms. Wr. Johnson aileges that his vision staterent

>

could mislead or confuse the jury, because of the possibility that i resulis in a discussion

iy

puarding false confessions. The Commprnwealth does not argue that Mr. Johnson's vision
statement was a confession. To the contrary, the Conmmonwealtiy maintaing that this portion

of the statement was deception that succeeded in derailing the original investigation.
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The fact that Mr. Johnson provided police with a statement that was not rooted in
veality does not later provent that same statement from being presented o the trier of fact
The jury is entitled to hear M. Johnson's statements (o full, as one of thelr main duties is to

assesy credibiiity, Credibility will ba, at stake for gvery witness who iestific Muding M.

, o

Johnson, should he choose to do so. Therefore, the jury is entitlied o hear \/Ea ?{vhm;m"s

account of what happened from the onset of the investigation, so they can undersiand the
\>

totality of Mr. Johnson's statements and motives. This evidence would further serve to

provide insight 1o the jury as to why the investigation took the route that it did, why the

indictment came twenty-three years later, and why Mr. Johnson 'waé. not arrestsd the very

day he wrote his vision statement.

The probative value of lics, deception, or incomplete confessions that My Johnson
provided in 199¢ outweighs any ncidental prejodice, precisely because he 18 not charged
based on a theory that be direetly kilted Ms, Cincotta. Mr. .‘,fﬁhﬁsma can argue against the
weight any of these statemenis should be afforded to the jury, but they should not be
excluded via pretrial motions.

i Reliability

Mr. Johnson contends that the Commeonwealth may seck to introduce his vision
statement pursuant to Yirginia Sup {, wrt Rule 2:804(b3 3B, which goveras hearsay
exceptions where a declarant is un&vaiéab%e.“&ﬂu 2:8504(b)(3)B) states that “[a] statement
which the declarant knew at the Ume of is making would lead lo subject the declarant {o
criminal Jiability™ 15 an exception io the nile against hearsay, “if the statement s shown 1o
be reliable.” Va, B, Bvid. 2:804(0)(3B). Mr. Johnson cites a rule that does not apply to this

situation at all. This rule is applicable only where a declarant 15 unavaiiable, The
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C Commonwealth would seek to admit Mr, Johnson's vision statement as a statement by a

1 party-opponent under Rule 2:803(0)0A). Rule 2:803(0) A) states that “[a] statement otfered

against a party that is, [} the party’s own slatement,” is an exception to the 1"111&: against

1 orequirement that the statement be reliable or corroborated. »

! Assuming argnendo, thal Mr. Johnson chooses not to testify, 1[1&2 does not mam him
! % .
Loan unavailable witness, since he has “complete control over his own availability as a

Vowitness.” Bailey v. Commomvealth, 62 Va. App. 499, 505 (2013).

i All of My Johnson’s statements are all covered by this hearsay exception. and this

U Court should not exclude it as such, The Commonwealth will seek to introduce all of his
- statements as made by a party opponent pursuant to Rule 2:803{0)A), which would satisfy
Lthe requirements surrounding the Virginia ban on hearsay. Further, the vision statement

L owonld not be introduced for the trath of the matter asserted, given that the Commeonwealth

acknowledges that the statement 13 not a reflection of reality.

by HE Velunturiness

' I

{i L sf e PeE 1ir - it Yy - 3 F 1t 1a <Y

A statement to police s given freely and voluntarly if 1t is “ithe product of an

1oessentially free and unconstrained choice by its maker.” Schueckloth v. Bustamonte, 412178,

18, 225 (1973, When a dcc.larami*s “will has been overborne and his capacity for sell-

B

determination eritieally wnpatred, the uss oﬂbm confession offends due process.™ [d. at
22526, Courts must consider the “totaligy of the circumstances,” when assessing whether o
v declarant’s will has been “overbome” United States v Pelion, 835 F.2d 1067, 1071 {4h

L

Cir, 1987y, The “totality of the circumstances™ includes the “setting of the Interviow, and the

details of the intervopation.” £,

&

\ (.7

i hearsay, and may be admitted. Va. R BEvid, 22803(0){A). Rule Z:8303(0)(A), nomb has no
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Factual misrepresentations made by police to suspeets during inlerviews is one [actor
relevant to the assessmeni. See Frafzer v, Cupp, 394 1S 731, 739 (1269 Arthur v
i Cemmonwealth, 24 Va. App. 102 (1997} However, “the fact that the police misrepresented

facts pertaining to the investigation is, by itself, "msutficient . ., to make ,{ n]‘ otherwise

Hovoluntary conlession inadnussible” Fraizer, 394 US. at 739; see also, e.g., {}remn v
b ; » PP oy . ) - i R
L Mathiason, 429-U.8, 492 (1977} {concluding that the delendant’s confession was not

| g

involuntary despite an officer Iying about having fingerprint evidence that places the
" defendant at the scene of the crime); Uniied States v. Whitfield, 695 F.3d 288, 302-03 (4th
1y Ui 2012) {stating that police "misrepr csentations are wsufficient, in and of themselves, to
Vo render a confession invohlmiary™) (internal citation and quotation marks omitted); United
States v. Havaes, 20 Fo App™x 123, 134 (4th Cir. 2001) {concluding that without more, “an

otherwise voluntary confession” 1s not rendered mvolmatfzﬁ/ despite officers making “several
Y

statements about the

?.'Q
,_n

ence they had” and the “interview room created the
L impression thai there was an extensive lnvestigation” of the defendant); Novak
Commomuvealth, 20 Va, App. 373, 380 (1995) (alfirming the denial of defendant’s motion to

. suppress confession given after the detective fold defendant that a police officer knew of

specific. evidence ncriminating the defendani, “all of which was unirue™);, Wilson v

O Commomwealth, 13 Va, App. 549 {1992} (finding that the defendant’s confession was

voluntary despite police lying about the xlcum having identilied him as her assatlant).
Further, coerclve police taclicy are a “pecessary predicate” to a finding of

mvvoluntariness. Colorado v, Connelly, 479 U5 157, 167 (1986). And “even where there is

cansal connection between police misconduct and a defendant’s confession, it does not
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Altorney



L automatically follow that there has beeu a violation of the Due Process Clause.” id. at 164,
Con

Mr. Johmson’s will was not overborne and his capacity for selt-dertermination was

not critically impaired. Mr Jo ltm%@n voluntarily met with, and provided ments (9,

detectives multiple times i the days following the swrder of his givlfriend. He
acknowledges in his motion “that American police are permitied to lie about evidence.” Def.
N

-1 Mot at 12, During the course of their investigation, Detectives Brenneman and Carrig asked

i Mr. Johnson questions about his knowledge of the clreumStances of Andrea’s death. They

did not employ interrogation techniques that can be considered “so aftensive to a clvilized

LE

i, system of justice” so as to be considered a violation of Mr. Johnson's Fourteenth

Amendment rghts, Miller v Fenton, 474 U5, 104, 109 (1985) (citing Mincey v. Arizona,

V1437 Us. 385, 401-02 (1978) (petitioner’s “will was simply overborne” when detectives
questioned him in the imenssive. care unit, while be was “weakened by pain and shock,
| isolated from family, friends, and legal counsel, and barely conscious.” and connected Lo
beeathing and feeding tubes);, Haynes v Washinglon, 373 U8, 503, 504 (1963) (written
i confossion was slaﬂfaixa 1tary where petijoner, having been arrested and detained overnight,
1 was “repeatedly told that e would not be allowed 107 call his attomey and his wife “unless

froand uniil he coope hzi:d and confessed} (internal quotation marks omittedy; dAshoraft v

R N 1

Tennessee, 322 Us, 1430153 (19445 {LO’lTL\SQEl was involuntary where the petitioner was

Office of the

Commonwealth's held against his will, "without sleep or resl,” and questioned Tor thirty-s1x consecutive
Aftorney L
Courtholise o

1425 N Courthouse | noural and Chambers v Florida, 309 U.S. 227 (1940} {(confessions, provided in the
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AL oshy

group of “thirty to forty” black men who were warrantlessly arresied, were detained and |
guestioned for five consceutive days)).
b Mr. Johngon was never under arrest, He was not detained, handeuffed, or held against

o

i his will, He was free to go home, and in fact did so between each meeting with the police.

1t The Motion states that he was questioned for twenty-cight bours. This was spread over the |

Yo course of three days, was nonconsecutive, and still provided pleniy of tims for Mr. Tolnson
1 N !
| to go home to eat and rest. It also provided time to speak privately to family, friends, and
i even seek legal counsel if he so chose. !
i The false confession analysis that Mr. Johuson sets forth in his Motion also does not
i1 anply to these facts. Mir. Johnson made 2 staternent to police that was untrue, uncorroborated,
Vand couched as a hypothetical. The Motion focuses on individuals being coerced into false |
S ponfessions that hielp the Commonwealth prove coiminal charges, Mr Johnson, however, is
not charged on a theory which relies on the vision statemnent being true. He 1s instead charged
with a crime that 1 inconsistent with the vision statement portion of his interview, |
i The police did not pressure him into adoutting that he killed Ms, Cineotta, Their

| interest was solely to uncover the fruth about what had happened to her. Any statements that

L M Johnson provided needed to be corroborated before criminal charges could be sought,

Yoand not having been corroborated, Mr. Johnson was not charged. Police were merely asking

guestions in an attempt o do so, and o furtherance of their ovestigadon, Rather than

Cffice of the I .. P , ) X

commonweae L producing the truth, Mr. Johmson's statgments led the police astray for over twenty years, |
Attornay P! i
Courthouse a ‘

1425 N. Courthouse | away from their goal of identifying those responsible for her murder. it appears’ clear from
Road Arlington, VA | |
22201 o

(708) 228-44 10

the trajoctory of this investigation that My, Johnson responded o police deceit with deceit of |
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him}, The police 1n this case relied on a technigue that was available to them and commonly
utilized at the time. Whatever onc may think of this practice, the law permits 1t They did not
take any unlawful steps in their quest to obtain the truth from Mr, Johngon, and therefore

suppression is mappropriate.

The Commonwealth maintains that Mr. Johnsonfs statements wer; h}amviéed

voluntarily, and that be was not subject to any sort of custody, dcmﬁi‘ion, or ar;'ma He
*,

certainly was not “strung up by his toenails,” as he alleges with great exaggeration in his

Motion. His statements in their entirety are facts that the jury should be able to consider as

they deem fit.

CONCLUSION

For the reasons stated above, and others to be adduced at a hearing on the matter, the
Commonwealth respectfully asks the Court to deny Mr. Jehnson’s Motion to Suppress and

Exclude Statements.

Respectiully submiited this 29% day of August, 2022,

Hslf
Abhimanyu Mehta, VSB 92931
Asst. Commonwealtn’'s Attorney
14725 M. Courthouse Road

Suite S200 A
Arlington, VA 22201 T,
(703) 228-4410

Fax: (703) 228-7116 _ .

amehtaoarlingtonva.us




